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Concentration of agricultural co-operatives under the German law on competition

Over the last 10-15 years, the necessary structural development in agriculture has entailed a large number of collaboration efforts and mergers between agricultural co-operatives. Collaboration and mergers are assessed on the basis of the general merger control procedure of the German law on cartels. The basic question the Federal Cartel Authority is confronted with when it has to assess a merger is whether the merger generates or extends a dominant market position. Unlike in cases of horizontal agreements and decisions between agricultural co-operatives which are subject to the derogation granted by § 28 of the German law on cartels which complies with EU Regulation 26/62, there is no derogation for associations of agricultural co-operatives.

The German Cartel Authority has for long applied very strict criteria when examining such associations and also interpreted and assessed them in a very restrictive way. As regards the dominant market position, there are three major problematic aspects. They are the following :

1. Geographically relevant market

When examining the dominant market position of an association of co-operatives, the Cartel Authority checks its geographically relevant market. In doing so, it has defined the geographically relevant market as the area within which the association relates directly to the agricultural producer, and established a narrow geographical radius of 50 km. As basis, it has taken the importance of the small regional markets which, however, does no longer correspond to the present reality. As a consequence, the association rapidly attains a dominant market position. The fact that transport costs have for long become irrelevant in the business relation between co-operatives and agricultural producers has completely been neglected. In general, nowadays the geographically relevant market is as big as Germany or it covers at least several regions as is illustrated by the inputs market for example, where purchases of fertilisers and pesticides have become almost totally independent of the distance to the market partner.

2. Market shares

When evaluating the market shares, the Cartel Authority has in combination with the dominant market position not only taken account of the market shares of the associated enterprises but also the market partners at primary level, i.e. the primary co-operatives, and added their market shares to those of the central co-operatives. As a consequence, it disregards the fact that there is also competition between the primary level and the central co-operatives so that there can be no economic but also no legal or personal integration.  


3. Effects on competition in general.

When considering the dominant market position, account is also taken of the effects on competition in general. Here, the interpretation of the Cartel Authority has again and again been marked by a unilateral approach of the collecting activity only, without considering the sales markets. As a result, the main focus has always been put on the protection of agricultural producers from their own co-operative. Problems relating to growing concentration on the sales market, i.e. the food retail trade, have to a large extent been neglected though. 


As a consequence of this restrictive approach, two mergers of four big German sales co-operatives planned at the beginning of the nineties failed. Hence, co-operatives lost the strength to bundle their efforts to offset the existing unequal balance of power. 

In 1998, the 6th revision of the cartel legislation caused hope in that it could simplify mergers of agricultural co-operatives. Like under the European merger control regulation, the German cartel legislation was supplemented to include the criterion "actual or potential competition from enterprises located within or outside the application area fixed by law". Hence, a precise definition of the geographically relevant market was renounced. At the same time,  this indicated that European-wide standards should be used when considering a geographically relevant market. Moreover, it was explicitly highlighted in the discussion that there are competitive disadvantages for agricultural processing and marketing enterprises, for example in the dairy and slaughterhouse sector. In order to take account of these disadvantages, reference was made to a clause in the German cartel legislation according to which a merger can be accepted even when in principle there is a dominant market position, providing the merging enterprises can prove that overall their merger will improve competition.  

In addition, mergers could also be accepted under certain conditions and obligations in order to guarantee market balance. 

Subsequently, at the end of the nineties, a merger of two central sales co-operatives was approved. However in 2001/2002, the efforts of two other big central sales co-operatives to merge again faced problems resulting from the restrictive approach of the German Cartel Authority, though eventually the merger was approved under conditions. This means that for further mergers planned in the future, the discussion regarding the strict interpretation of the main problems mentioned before will continue.  

In the past, the dairy co-operatives were luckier, for they without any problem in 1999 managed to associate five big dairies. 

The situation has been more difficult in the slaughterhouse sector. Two big meat enterprises which intended to set up a joint venture in the form of a subsidiary company failed on the basis of the cartel legislation. The Cartel Authority indeed first refused the planned subsidiary company on the basis of both the merger control procedure and the ban on cartels. Subsequently, in the German Federal Court, the two enterprises failed not on the basis of the merger control procedure but because the Supreme Court considered that there was evidence that in view of all related factors the joint venture could be a way for the two parent companies to co-ordinate their market policies. This judgement has set back also the efforts of co-operatives that intended to set up joint subsidiaries. However, a positive aspect is that the Court has clearly stated that joint ventures must not necessarily be prohibited on the basis of the cartel legislation. The main point are the overall surrounding factors relating to each individual case.  

In order to pursue the necessary structural development, bundling forces through collaboration and mergers will also be indispensable in future.      
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